STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CENTER PRI NTI NG, | NC.
Petiti oner,
VS. Case No. 99-2278BI D

UNI VERSI TY OF NORTH FLORI DA

Respondent .
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RECOMMVENDED CORDER

Notice was provided and on June 23, 1999, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes.
The hearing location was the Gty Hall Annex Building, 15th Fl oor
Comm ttee Room 220 East Bay Street, Jacksonville, Florida. The
heari ng was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Wayne E. Flowers, Esquire
Lew s, Longman and Wal ker, P. A
7825 Baynmeadows Way, Suite 125
Jacksonville, Florida 32256

For Respondent: M chael Col dsberry, Esquire
O fice of the General Counse
University of North Florida
4567 Saint Johns Bl uff Road, South
Jacksonville, Florida 32224-2645

STATEMENT OF THE | SSUES

Was it appropriate for the University of North Florida (the

University) to award the contract inits Invitation to Bid, Bid



No. 99-12P (the ITB), to Corporate Express, Inc. (Corporate
Express), the second | ow bidder by price? This decision was nade
having rejected the bid by Center Printing, Inc. (Center
Printing), the |ow bidder by price. See Section 120.57(3),

Fl orida Stat utes.

PRELI M NARY STATEMENT

Anmong ot her vendors, Center Printing and Corporate Express
submtted responses to the ITB. Wen the University determ ned
to disqualify Center Printing fromparticipation in the bid
process, Center Printing opposed that decision by filing a Notice
of Protest. Then Center Printing filed a Formal Witten Protest.
The parties were unable to resolve the protest by nutual
agreenment. See Section 120.57(3)(d)1., Florida Statutes. As a
consequence, the case was forwarded to the Division of
Adm ni strative Hearings for conduct of a formal hearing in
accordance with Section 120.57(1), Florida Statutes, to resolve
di sputed issues of material fact. See Section 120.57(3)(d)3.,

Fl ori da Stat utes.

The University replied to the Formal Witten Protest by
filing an answer and affirmative defenses.

In response to a prehearing order, the parties filed a
prehearing stipul ation which was executed by both parties. The
prehearing stipul ation has been considered in preparing the

recommended order.



Upon request, official recognition was nade of Rul es
6C- 18. 035(21) and 6C-18.050(4), Florida Adm nistrative Code.

Fol | owi ng assignnment of the Adm nistrative Law Judge the
heari ng was conducted on the aforenenti oned date.

At hearing Petitioner presented the testinony of Raynond E.
For bess, Thomas Forbess, Richard E. Young, and CGus Lively.
Petitioner's Exhibits Nos. 1-5, 6A-6H, 7, and 9-11 were admtt ed.
Respondent presented the testinony of Beverly Ann Evans, Rickita
Boggs, and Kathryn B. VonDol teren. Respondent's Exhibit No. 1
was admtted consistent with the limtations on its use requested
by Respondent's counsel.

A hearing transcript was filed on July 13, 1999. The
parties tinely submtted proposed recomended orders which have
been considered in preparing the recomended order.

FI NDI NGS OF FACT

1. The University is part of the State University Systemin
Fl ori da.

2. Affiliated with the University is the Institute for
Pol i ce Technol ogy and Managenent (IPTM. [IPTMis a direct
support organi zation of the University |ocated on the University
canpus. |IPTMis not required to nmake purchases in accordance
Wi th conpetitive bidding. However, should |IPTMelect to pursue
its purchases by conpetitive neans, it does so in accordance with
the requirenments incunbent upon the University under the auspices

of the University's nmenbership in the State University System



The | TB

3. In this case, IPTMdeterm ned to purchase printing
services in accordance with the I'TB. The |ITB was prepared under
the direction of the Purchasing Departnment for the University
with PTM s substantive needs being set forth within the | TB.

4. Paragraph 24 under the I TB General Conditions sets forth
requi renents for bidding on public printing where it states:

A bidder nust have at the tinme of bid opening
a manufacturing plant in operation which is
capabl e of producing the itens of bid, and so
certify upon request of the agency.

5. Under paragraph 17 to Special Conditions within the |ITB
it is stated:

DI SQUALI FI CATI ON OF BI DDER: More than one

bi d/ proposal froman individual, firm
partnership, corporation or association under
the sane or different nanes will not be

consi dered. Reasonabl e grounds for believing
that a bidder is involved in nore than one

bi d/ proposal for the sanme work will cause for
rejection of all bids/proposals in which such
bi dders are believed to be invol ved.

6. In pertinent part, the ITB calls for a price quotation
inrelation to printing of itens such as folded brochures,
flyers, letters, envelopes, tenplate materials, and tenplate
envel opes.

7. In addition to bid specifications in relation to the
categories of itens to be printed by the vendor, the bid
specifications and the | TB set forth package and storage
requi renents that are under consideration in this dispute. Those

requi renents are as follows:



LOT 1
(A) FOLDED BROCHURES

QUANTI TY: M ninmum of 1,200, 999 total
Approxi mately 95% of orders w |l
be in quantities of 13,500 each
S| ZE: Appr oxi mately 95% of Brochures,
8 1/2" x 11" with two (2) folds
Appr oxi mately 5% of Brochures,
8 1/2" x 14" with three (3) folds

* * %

PACKAG NG  Brochures to be placed in uniform
cartons, 2,500 identical
brochures per carton. Cartons to
have renovabl e tops and be
capabl e of being stacked, when
fully |l oaded, six (6) high
W t hout deformation. For easy
identification, a brochure
identical to those contained in
the carton is to be taped
securely to the top of each
carton.

STORAGE: Pendi ng pi ckup of the brochures
by a courier service, the printer
is to store the brochures not
delivered to the IPTMin a cl ean,
dry, indoors area. The printer
nmust have space to store up to
600 cartons with easy access to
any of the cartons.

(B) FLYERS

QUANTI TY: M ni nrum of 500, 000 each

Sl ZE: Approxi mately 90% 8 1/2" x 11"
unf ol ded

Approxi mately 10% 11" x 17", with
one (1) fold

* * %

PACKAG NG Generally sane as for brochures



but quantity per carton (nust be
uniform wll be greater.

STORAGE: Sanme as for brochures except
storage space will be nuch | ess

than that required for brochures-
-perhaps 10% of the latter.

(C) LETTERS

QUANTI TY: M ni mum of 50, 000 sheets

S| ZE: 8 1/2" x 11"
Approxi mately 50% printed front
and back
Approxi mately 50% printed front
Only

* * %

STORAGE: Sane as for flyers (mnimal)

* * %

(D) TEMPLATE MATERI ALS
(Note: all nmeasurenents are approxi mate)

(1) I NSTRUCTI ON BOCKLETS
(a) "Blue Blitz"

QUANTI TY: 15,000 m ni nmum

S| ZE: 85% - 11" X 11" (US tenpl ate)
fol ded to approximately
11" x 5 3/8"

15% - 11" x 5 15/16" (netric)
Fifteen text pages plus cover

(b) "Mni Blitz"
QUANTI TY: 2,000 m ni mum

S| ZE: 3 3/4" X 4 3/4"
Four pages (7 1/2" x 4 3/4"



(2)

Printed both sides, folded)

* * %

(c) Crinme scene

QUANTI TY: 5,000 m ni num

Sl ZE: 8 1/4" x 8 1/4"
Four pages (17" x 8 1/4"
printed both sides, folded)

(d) "Nauti Blitz"
QUANTI TY: 2,000 m ni mum
Sl ZE: 8 1/2" x 11"

Four pages (17" x 11"
Printed both sides, folded)

* * %

TEMPLATE ENVELOPES

(a) "Blue Blitz"

QUANTI TY: 15,000 m ni num

S| ZE: Approxi mately 85% - 11 5/16"
x 5 3/4" (US)

Approxi mately 15% - 11 5/16"
X 6 1/4" (metric)

(b) “Mni Blitz"

QUANTI TY: 2,000 m ni mum
Sl ZE: 5 5/8" x 4 3/16"

(c) 360 Protractor

QUANTI TY: 2,000 m ni mum
Sl ZE: 6 1/2" x 6 1/2"

(d) Crinme Scene

QUANTI TY: 5,000 m ni mum



S| ZE: 8 1/2" x 8 9/16"

* * %

(e) "Nauti Blitz"

QUANTI TY: 2,000 m ni mum
Sl ZE: 11 3/8" x 8 11/16"

* * %

PACKAG NG  Envel ope units to be placed in
uni form cartons of m ni mum
200 I b. test that open fromthe
top, 200 tenpl ates per carton.
Each carton to be | abel ed on one
|l ong side and on top for type
tenplate (US or netric) and
quantity.

* * %

STORAGE: Cartons to be stored in clean,
dry, indoors area pendi ng
delivery to IPTMin small
guantities (typically 1-2
cartons) as requested. "M ni
Blitz" itenms and protractor
envel opes will be delivered to
| PTM and not stored by printer.

8. Inrelation to folded brochures, flyers, and letters,
the I TB bid specifications set forth inventory reporting
requi renents for the bidders as foll ows:

Printer is to maintain an accurate current
inventory of all types of brochures in
storage and to submt a weekly printed/typed
report to IPTMto include:

Quantity of each type brochure picked up
by security for mailing during the

i mredi ately precedi ng week, up through and
including the date of the report and the
pi ckup date for each type brochure.

Quantity of each type brochure in storage
up through and including the date of the



report, after all brochures for mailing
have been picked up by the courier.
(Simlar brochures having different course
dates to be treated as distinct types.)

Quantity of each type brochure delivered
to | PTM and date of delivery.

9. The ITB provided to the vendors sets forth a bid sumary
sheet fromwhich price quotations are derived.

10. In recognition of the fact that the bid process was
through an I TB and not a Request for Proposals (RFP), it was
expected that the bidder with the |ow price quotation would wn
the contract absent disqualification.

The Bid Opening

11. As contenpl ated by paragraph 3 to the Speci al
Conditions withinin the ITB, the results of the price
t abul ati ons were posted on March 22, 1999.

12. Center Printing and Corporate Express had submtted
tinmely responses to the I TB. Wen the bids were opened there
were five apparently responsive bids when the responses were
considered on their face. Center Printing and Corporate Express
were anong those bidders. The overall price quotation by Center
Printing was $52,661.50, conpared to the Corporate Express
overall price quotation of $72,773.29. Center Printing was the
| ow bi dder according to price. Corporate Express was the second

| ow bi dder according to price.



13. Contrary to the expectations in paragraph 3 to the
Speci al Conditions a recommended award was not posted on or about
March 22, 1999.

Prior Affiliation

14. Raynond E. Forbess is President of Center Printing.
Formerly, M. Forbess was an officer and owner of a business
known as Center O fice Products. Center Ofice Products had
begun its business in 1981, involving the sale of office
products. Center Ofice Products expanded into the printing
busi ness in 1990.

15. In the Invitation to Bid, Bid No. 93-38PYC, Center
O fice Products was a successful |ow bidder for printing services
for the benefit of IPTM This was in the year 1993. That
contract was signed between Center Ofice Products and the
University for a one-year period, approximately 1993-1994. In
accordance with the renewal options under that contract, it was
extended for two additional years.

16. I n August 1996, Center Ofice Products sold out to
Cor porate Express during the pendency of the printing needs
bet ween Center O fice Products and the University. Under these
arrangenments Corporate Express took over the printing needs for
| PTM  Corporate Express was paid for rendering services under
t he extended contract that had originally been entered into
bet ween Center O fice Products and the University. Wen the

contract expired, Corporate Express continued to provide printing

10



services to the University for two additional years upon terns
simlar to those in the extended contract. The ITB in the
present case is intended to substitute for those prior
arrangenments by establishing a new contract for delivering the
printing services for the benefit of |PTM

17. \When Corporate Express bought Center O fice Products,
Raynond E. Forbess becane an enpl oyee of Corporate Express. As
an enpl oyee for Corporate Express, M. Forbess continued to
service the | PTM account. M. Forbess left the enpl oy of
Cor porate Express on October 24, 1997. Wen he left the
Cor porate Express enploynent, M. Forbess tel ephoned Ms. Leshel
Hartney fromIPTM M. Hartney was a person with whom he dealt
on a routine basis regarding the printing contract. He
tel ephoned to inform Ms. Hartney, as a representative of the
University, that he had term nated his enpl oynent at Corporate
Expr ess.

18. Corporate Express continued to service the printing
needs for IPTMup to and including the hearing date under terns
that were associated with the expired contract.

Post - Bi d Openi ng

19. M. Raynond E. Forbess was persuaded that Center
Printing had provided the |ow price quotation in the ITB. He was
aware that the University had not posted its reconmended award
for the contract on or about March 22, 1999, as contenplated in

the I TB Special Conditions. After a period of 15 to 20 days, he

11



t el ephoned an enpl oyee at the University to inquire concerning
the award. That person was Linda Arklie an enployee with | PTM
This contact was foll owed by comunication on that topic with
Ms. Kathryn B. VonDol teren, Associate Director of Purchasing for
the University. In response, M. Forbess was told by soneone at
the University that site visits were going to be nade before a
selection was made to award the contract.

20. Prior to the site visits Ms. Rickita Boggs, who was
associated wwth IPTM informed M. Forbess that Center Printing
and Corporate Express would be visited. M. Forbess asked if
there was anything that Ms. Boggs wanted to | ook at during the
visit to Center Printing. She responded that she wanted to see
six contracts that were of the size of that involved with the
present I TB. M. Forbess told Ms. Boggs that he could not
produce six contracts of the size of the ITB solicitation. This
was in recognition that Center Printing was in the early phases
of its business operation, having been established in January
1999. As a consequence, Center Printing did not have the nunber
of accounts simlar to that contenplated in the ITB. 1In the
t el ephone conversation establishing the site visit, M. Boggs did
not tell M. Forbess that Center Printing would need to produce a
sanpl e inventory control sheet or nake explanation of the
arrangenents for inventory reporting. M. Boggs did not nention

that Center Printing would be required to produce sanpl es of

12



printing done at the Center Printing |ocation during the site
visit.

21. Some delay in the decision to award the contract had
al so been occasi oned by confusion at the University concerning
the possible continuing affiliation between M. Raynond E.

For bess and Corporate Express, as well as with Center Printing.
Eventually, it was determ ned that M. Forbess no | onger had any
association with Corporate Express and that Center Printing was a
separate entity from Corporate Express. Discussion of

M. Forbess' involvenent with the two conpanies was set forth in
a comuni cation from M. Beverly Ann Evans, Director of
Accounting for the Training and Services Institute at the
University. This conmmunication was directed to Ms. VonDol teren,
anong others, with a copy being provided to Ms. Boggs. This
communi cati on was nmade on April 14, 1999. The site visits took
pl ace on April 19, 1999.

22. In the course of the communication from M. Evans to
Ms. VonDol teren, the foll ow ng observations were nade:

Contract Services for Printing
"Center Printing' is not the current printing

services conpany. . . . The current conpany
i s Corporate Express.

Ray Fhorbess [sic] was the owner of Center

O fice Products when the contract was |et
several years ago. Ray sold out to Corporate
Express . . . and until recently worked for
Corporate Express. Wth little notice, Ray
termnated his relationship with Corporate
Express. My understanding is M.

Fhor bess[sic] has just opened 'Center
Printing' wwth '"no’ major clients. He know

13



23.

[sic] the IPTM volunme and work load . . . and
we feel he has underbi dded [sic] Corporate
Express because he knew what their price
gquote woul d be.

Now back to ny original question on Mnday
oo Ils there a way to 'not' award to the

| onest bidder. At the mninum. . . | would
like for I PTM personnel and nme to visit the
| onest and next to | owest operations to
ensure that the facilities are what we are
expecting. | would also |ike for you or
Darrin to go along to hel p docunent.

Currently, Corporate Express stores a great
deal of coursework materials, brochures, etc.
in their warehouse. W need to nake sure
that Center can satisfy "all' requirenents.

Knowi ng what we know about these two
conpanies . . . |PTM personnel feels sure we
wll get a protest fromCenter Printing if we
post anyone but them M. Fhorbess [sic] has
been constantly calling IPTM stating that he
"knows he is the | ow bidder.'

| need your and Darrin's expertise to assist
us in arriving at an am cable solution to
t hese concerns.

In anticipation of the site visits, questions were

prepared to be asked of officials at Center Printing and

Cor por at e

Perti nent

24.

Ms. Evans.

Express at the time of respective site visits.

to the present inquiry were the follow ng questions:

8. Can you explain the arrangenents for
inventory and inventory reporting?

9. Storage?

10. Sanples of prior printing work at this
| ocation?

The site visits were made by Ms. Arklie, M. Boggs,

14
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25. Wen the site visitors arrived at the Center Printing
busi ness | ocation, Ms. Evans conducted the inquiry by asking the
written questions that Ms. Boggs had prepared. Anong the
questions that she asked M. Raynond Forbess was what inventory
system M. Forbess had set up for the ITB. H's response was that
at the nmoment, Center Printing did not have an inventory system
in place to service the contract contenplated by the ITB. M.
For bess indicated that he woul d establish an office programfor
inventory control and that he was famliar with the current
i nventory control process enployed by Corporate Express in
servicing the account with | PTM

26. In particular, M. Forbess told Ms. Evans that he had
four different ways that he could do inventory, fromthe very
sinple to the very conplicated, depending on what the client
wanted. He explained that there were two conputer systens
available with three different conputer prograns. M. Forbess
asked Ms. Boggs who the person was at Corporate Express who
handl ed the inventory control at present. M. Boggs naned a
person, Erin, whom M. Forbess was famliar with. M. Forbess
stated that whatever format Erin was using to report inventory
information at present, that would be the nost probabl e approach
that Center Printing would use in responding to the I TB under

consi der ati on.

15



27. In describing the possible solution to the inventory
control, M. Forbess nentioned the possible use of Silver Plus, a
conputer systemthat he explained was "a little bit of overkill."

28. When M. Forbess was specifically asked to produce a
sanpl e inventory sheet, M. Forbess indicated that he didn't
actually have an inventory sheet with "live custoner data on it."
I nstead, M. Forbess showed the evaluators a spread sheet that
was not designed to conply with the expectations of the ITB
concerning inventory control. The spread sheet was a conparison
of the price quotations between Center Printing and Corporate
Express. The spread sheet was part of an unsolicited information
packet that the eval uators had been provided by M. Forbess at
t he comencenent of the site visit.

29. During the tour, M. Raynond E. Forbess displayed sone
mat eri al that had been printed by his firm Center Printing.
Those itens were a |letterhead and envel ope for a law firm
Har desty and Tyde.

30. Wile the site visit was being nmade, one of the
printing presses at Center Printing was in operation printing a
letterhead for a client, Xoned. No one fromthe evaluation team
requested the opportunity to exam ne material being produced on
that press. No one fromCenter Printing offered to produce it
for the evaluators to review

31. Wen M. Raynond E. Forbess was specifically asked to

produce print sanples that would correspond to the expectations

16



in the I'TB, his answer was that he had not been in business that
long with Center Printing and had not been produci ng that type of
mat erial, but that he knew how to do that. This was in reference
to the bid specifications in relation to printing brochures and
flyers.

32. M. Raynond P. Forbes showed the eval uators space for
storing printed material, the brochures in particular. The space
t hat he described was not sufficient to neet the | TB storage
requi renents that have been identified.

33. Wen the evaluators visited Corporate Express, that
vendor was able to satisfactorily denonstrate the inventory
process and to provide evidence of its reporting system
consistent wwth the expectations in the present | TB. That vendor
had adequate storage to neet the requirenents of the ITB. That
vendor produced print sanples of prior work done under existing
terms of the arrangenent between Corporate Express and | PTM as
wel | as anot her account serviced by Corporate Express.

34. Following the site visits to the two vendors, the
University rejected the bid response by Center Printing as not
meeting the bid specifications and decided to award the contract
to Corporate Express. The basis for rejecting the bid offering
by Corporate Express was prem sed upon the belief that Center
Printing did not neet the specifications related to inventory
reporting, did not have adequate storage for print materials, and

had not produced sanples of printing work at the business

17



prem ses. The decision to award to Corporate Express was nade on
May 5, 1999.

Bi d Protest

35. Consistent with Section 120.57(3)(b), Florida Statutes,
Center Printing contested the University's decision to reject its
bid in favor of the bid submtted by Corporate EXpress.
Conpliance with applicable filing provisions was nmade in relation
to the tinely filing of a Notice of Protest and Formal Witten
Protest pertaining to the |ITB.

CONCLUSI ONS OF LAW

36. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ng in accordance with Sections 120.569, 120.57(1) and
120.57(3), Florida Statutes.

37. Center Printing has challenged the University's
proposed agency action rejecting the Center Printing bid in
response to the present I TB and decision to award the contract to
Cor por at e Express.

38. No statutory provision relieves Center Printing of the
burden of proving its challenge to the inpropriety of the
proposed agency action. Therefore, the burden of proof resides
with Center Printing. See Section 120.57(3)(f), Florida
Statutes. Consistent with that provision, a de novo proceedi ng
has been conducted to exam ne the University's proposed action in

an attenpt to determ ne whether that action was "contrary to the

18



agency's governing statutes, the agency's rules or policies, or
the bid or proposal specifications.”

39. In accordance with Section 120.57(3)(f), Florida

St at ut es:
The standard of proof of such proceeding
shal | be whether the proposed agency action
was clearly erroneous, contract to
conpetition, arbitrary or capricious.
40. In this instance the de novo hearing was for the

pur pose of evaluating the action taken by the University. State

Contracting and Engi neering Corporation v. Departnent of

Transportation, 709 So. 2d 607 (Fla. 1st DCA 1998).

41. In this case the underlying findings of fact are based
upon a preponderance of the evidence. Section 120.57(1)(h),
Fl orida Stat utes.

42. In addition to the provisions set forth in the ITB that
are described in the fact-finding, certain statutes and rul es
have rel evance in exam ning the proposed agency action by the
Uni versity.

43. Section 240.227, Florida Statutes (Supp. 1998), refers
to the University president's powers and duties as a chief
admnistrative officer of the University, a person responsible
for the operation and adm nistration of the University.
Specifically, Section 240.227(12), Florida Statutes (Supp. 1998),
refers to activities under the auspices of that power involving
the University president's approval and execution of contracts,

in which the acquisition of itens contenplated by the ITB is
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bei ng made pursuant to rules of the Board of Regents. Deference
to that provision and related legal requirenents is created by
virtue of the decision of IPTMto pursue its printing needs by
conpetitive neans with the assistance of the University.

44, Next, Board of Regents Rule 6C-18.035(21), Florida
Adm ni strative Code, which the University president enforces in
conpetitive purchasing, defines "responsive and qualified bidder
or offerer" as:

A contractor/vendor who has submtted a bid
or proposal that conforns in all materi al
respects to a conpetitive solicitation

45. Additionally, Board of Regents Rule 6C-18.050(4),
Florida Adm nistrative Code, refers to the requirenent that
purchase of printing shall be in accordance with Chapter 283,

Fl ori da Statutes.

46. Section 283.30(1), Florida Statutes (Supp. 1998),
defines an "agency" involved with public printing, unless the
context clearly requiring otherw se, as neani ng:

Any official, officer, departnent, board,
conmm ssion, division, bureau, section,
district, office, authority, commttee, or
council or any other unit of organization,
however designated, the executive branch of
state governnent, and the Public Service
Comm ssi on.
In this case the University neets that definition of an agency.

47. Section 283.33, Florida Statutes (Supp. 1998), is

entitled "Printing of Publications; Lowest Bidder Awards."
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48. Section 283.33(3), Florida Statutes (Supp. 1998),

st ates:

Except as otherwi se provided for in this

part, a contract for printing of a

publication shall be subject to the

provi sions of [fn2 s.287.062], and, when

applicable, the definitions of s.287.012, and

shall be considered a cormmodity for that

pur pose.
Section 287.062 had been repeal ed by Section 33, Chapter 90-268,
Laws of Fl ori da.

49. Section 287.012, Florida Statutes (Supp. 1998),
contains definitions in reference to conpetitive bidding. The
definition set forth in Section 287.012(1), Florida Statutes
(Supp. 1998), defining the term "agency" does not include the
Board of Regents or the State University System This neans that
further reference to the term"agency” w thin Chapter 287,
Florida Statutes (Supp. 1998), would not pertain to the
University. However, to the extent that other definitions within
Section 287.012, Florida Statutes (Supp. 1998), do not refer to
the term "agency"” and are not inconsistent wwth other definitions
set forth in the Board of Regent's statutes or rules, they could
have rel evance to this case, and formthe basis for considering
the di spute as contenplated by Section 283.33(3), Florida
Statutes (Supp. 1998).

50. Section 287.012(17), Florida Statutes (Supp. 1998),

defines "responsive bidder"” or "responsive offerer" as:

A person who has submtted a bid or
proposal which confornms in all nmaterial

21



respects to the Invitation to Bid or
Request for Proposals.

This definition conforns to that set forth in Board of Regents
Rul e 6C-18.035(21), Florida Adm nistrative Code, and is rel evant.
51. Aside fromthe definition set forth in the prior
par agraph, there is an additional definition that has rel evance.

That definition is at Section 287.012(13), Florida Statutes
(Supp. 1998), where "qualified bidder," "responsible bidder,"

"qualified offerer,” or "responsible offerer” is defined as a:

Person who has the capability in al
respects to performfully the contract
requi renents and has the integrity and
reliability which will assure good faith
per f or mance.

52. In essence, the University has determ ned that Center
Printing does not neet the definition of "responsive bidder"
found within Rule 6C- 18.035(21), Florida Adm nistrative Code,
based upon the non-conpliance wth inventory control, storage
requi renents, and production of sanples of printing that the
University asserts are required by the ITB. Simlarly, the
contentions nmade by the University are properly examned in
accordance with the expectations set forth in Section
287.012(13) and (17), Florida Statutes (Supp. 1998), as those
definitions pertain to Center Printing as a bidder in this
conpetition who has not conplied with those three itens.

53. Paragraph 24 to the General Conditions in the |ITB

allows the University to determ ne whether Center Printing had
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a plant in operation that was capable of producing the itens
that are referred to in the I'TB by certifying that capability
upon the University's request. This would include the
opportunity to exam ne the storage capability called for in the
bi d specifications.! Likew se, in deciding whether Center
Printing had a plant in operation the University was allowed to
confirm Center Printing's ability to perform based upon an

exam nation of printing work that had been produced on the

busi ness premses. Finally, the University was entitled to

i nquire concerning Center Printing's inventory reporting
abilities in accordance wth the expectations set forth in the
| TB concerning inventory control as a neans to nmaintain an
accurate current inventory of the itens to be printed.

54. The decision which the University reached concerning
Center Printing's storage, printing abilities, and inventory
reporting, when exam ned under terns set forth in the | TB and
applicable statutes and rul es, does not lead to the concl usion
that the proposed agency action finding Center Printing not in
conpliance with the ITB in material respects was clearly
erroneous, contrary to conpetition, arbitrary, or capricious.
Under the circunstances, it is appropriate to award the

contract to Corporate Express.
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RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons
of law reached, it is

RECOMVENDED:

That a final order be entered finding the bid response to
the ITB, Bid No. 99-12P, by Center Printing, non-conformng in
materi al respects and awarding the contract in the ITB, Bid
No. 99-12P, to Corporate Express.

DONE AND ENTERED this 27th day of August, 1999, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of August, 1999.

ENDNOTE
1/ 1t is not perceived that Center Printing's capabilities to
conply with the General Condition at paragraph 24 was any greater

or any less on April 19, 1999, than it was on March 22, 1999,
when the bids were opened.
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COPI ES FURNI SHED

Wayne E. Flowers, Esquire
Lew s, Longman and Wal ker, P. A
7825 Baynmeadows Way, Suite 125
Jacksonville, Florida 32256

M chael Col dsberry, Esquire
Ofice of the General Counse
University of North Florida
4567 Saint Johns Bl uff Road, South
Jacksonville, Florida 32224-2645

M chael H. d enick, General Counsel
Depart ment of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

Ann Hopki ns, President

University of North Florida

4567 Sai nt Johns Bluff Road, South
Jacksonville, Florida 32224-2645

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 10
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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